“  The  lawless  science  of  our  law, 

That  codeless  myriad  of  precedent, 

That  wilderness  of  single  instances.” 

A  squib  published  by  the  clever  editor  of  the  Albany  Law  Journal 
in  reference  to  the  first  article  in  the  series,  on  4  Law  as  a  Science,’ 
when  it  appeared  as  a  pamphlet,  might  fyave  induced  me  to  say  a 
word  in  explanation  by  way  of  preface,  had  not  a  writer  of  pre-emi¬ 
nent  accomplishments  and  power  stepped  to  the  front,  and  with  the 
courtesy  of  knowledge  given  my  lecture  an  introduction  which  will  fix 
its  point  in  the  mind  of  the  profession  better  than  anything  I  could  say. 

The  Albany  critic  having  set  his  heart  upon  a  ready-made  education, 
overlooked  the  hint  I  gave  him  to  consult  the  civil  law  for  the  work¬ 
ings  of  the  system ;  which  I  had  no  time  to  explain,  and  could  only  refer 
to  in  its  salient  outlines.  He  takes  me  to  task  because  I  didn’t  teach 
him  the  corpus  juris  in  an  introductory  lecture!  What  a  stomach  for 
4  cram  ’  an  editor  possesses?'  Did  he  learn  the  three  thousand  three 
hundred  sections  of  that  rationale  of  practice,  the  New  York  Code  "of 
Procedure  in  an  hour  ? 

He  laughs  in  his  innocence  at  the  notion  of  putting  into  practice  a 
scheme  which  has  already  existed  as  the  standard  of  practice  among 
civilized  men  for  centuries  in  succession,  until  it  has  become  the  type 
of  longevity  in  human  institutions.  He  treats  the  perdurable  monu¬ 
ment  of  practical  reason,  besides  which  the  pyramids  of  Egypt  are 
fragile,  as  a  balloon  drifting  in  vagrant  space  without  any  contact  with 
the  world  in  which  we  live,  or  like  an  evanescent  bubble  which  vanishes 
at  the  touch  of  reality  ! 

The  editor  makes  believe  that  I  intend  to  evolve  law,  as  the  German 
did  the  camel,  out  of  the  depths  of  my  own  internal  consciousness.  To 
refute  me  in  buckram  he  cites  as  a  parallel  to  judge-made  law  the  scien¬ 
tific  process ;  which,  it  cannot  be  forgotten,  is  the  identical  method  I 
insist  upon.  The  editor  agrees  with  me  in  spite  of  himself.  He  puts 
precedents  upon  the  footing  of  experiments  in  natural  science. 

“  The  very  head  and  front  of  my  offending 
Hath  this  extent,  no  more.” 

My  solicitude  is  to  preserve  the  law  from  self  destruction.  To  strip 
precedents  of  their  artificial  authority,  and  let  them  stand  on  their 
merits  as  experiments,  is  the  sure  way  to  perpetuate  not  to  destroy  the 
principles  of  law. 

Perhaps  it  is  considered  au  affront  among  codifiers  to  allude  to  a 
system  of  jurisprudence.  The  code  by  its  arbitrariness  does,  I  am  aware, 
put  an  end  to  comparative  jurisprudence,  as  it  takes  away  the  interest 
in  principle  which  is  the  touchstone  of  analogy. 


James  Parsons. 


THE  SCIENCE  OF  JUDICIAL  PRECEDENTS* 


We  took  occasion  not  long  since  on  the 
appearance  of  Professor  Parsons’  intro¬ 
ductory  lecture,  on  “  Law  as  a  Science”  to 
direct  attention  in  a  general  way  to  the 
paper.  We  are  happy  to  know  that  it  has 
been  extensively  read,  generally  compre¬ 
hended,  and  highly  appreciated.  But  it 
has  not  been  rightly  comprehended  by  all 
readers,  and  by  some  therefore  not  rightly 
appreciated  It  has  been  supposed,  and 
this  too  in  a  quarter  eminently  respectable^ 
to  be  a  dangerous  work,  at  variance  with 
all  regard  for  precedent,  and  to  lift  the 
mind  away  out  of  sight  and  sound  of  all 
sublunary  matters,  it  has  even  been  said 
that  our  learned  professor  would  take 
away  the  authority  of  all  precedents  and 
turn  the  bar  adrift  on  the  ocean  without 
compass,  chart  or  rudder. 

All  this  view  of  the  essay  is  a  great 
misconception  of  it.  Professor  Parsons, 
who  is  an  accomplished  German  scholar, 
has  become  more  enamored  of  German 
style  than  we  ourselves  ever  expect  to  be  ; 
but  there  is  no  German  obscurity  in  his 
ideas.  He  is  infinitely  removed  from  the 
new  school  of  legal  scientists,  legoloists, 
or  whatever  else  they  are  pleased  to  call 
themselves.  All  who  know  him  know  that 
he  is  a  black  letter  lawyer ;  a  student  and 
lover  of  the  Year  Books,  of  Bellewe,  and 
Moore,  and  Anderson,  and  Plowden,  and 
Coke  It  is  strange  indeed  that  such  a 
man  should  be  supposed  to  advocate  that 
which  we  are  sure  he  would  only  abhor. 
H  is  high  position  as  professor  in  a  great 
university,  daily  becoming  greater,  and 
the  importance  of  the  whole  subject  on 
which  he  writes,  leads  us  to  make  some 
remarks  upon  it. 


Professor  Parsons  sets  out  with  the 
conviction  that  any  Code  ”  as  we  now  call 
it — that  is  to  say,  any  body  of  statute  law 
into  which  the  principles  of  the  common 
law  and  of  chancery  jurisprudence  as  estab¬ 
lished  by  judicial  precedents,  are  resolved 
— with  their  supposed  errors  rectified? 
and  their  supposed  defects  supplied — 
to  the  displacing  of  the  old  system  of  reg¬ 
ulation  by  judicial  precedents, — is  a  great 
calamity  to  any  State  which  adopts  it.  In 
this  we  do  most  potently  and  powerfully 
agree  with  him.  We  believe  too,  that 
every  right-minded  lawyer  from  one  end  of 
Pennsylvania  to  the  other  agrees  with  him 
as  well  ;  as  we  should  think,  also,  that 
every  right-minded  lawyer  of  New  York, 
when  looking  at  and  contemplating  the 
beautiful  system  of  jurisprudence  be¬ 
queathed  to  that  State  by  the  labors  of  a 
Kent  and  a  Spencer — a  system  capable 
through  the  means  that  they  followed,  of 
progression  infinite  towards  perfection 
— and  comparing  it  with  what  even  the 
brilliant  intellect,  fine  accomplishments, 
and  unintermitted  labors  of  Mr.  David 
Dudley  Field  (to  whose  genius  we  will¬ 
ingly  do  honor/  have  now  fastened  on  the 
State,  would  also  do.  We  regard  a  code, 
just  as  much  as  does  Mr.  Parsons,  as  an 
abomination.  Nor  would  it  diminish  our 
alarm  at  any  threatened  infliction  of  it  on 
us,  that  like  other  malignant  disorders — 
the  small-pox  or  the  yellow  fever — it  has 
proved  infectious  on  both  sides  of  the  At¬ 
lantic  ;  since  in  England  we  know  very 
little  as  yet  of  its  effects,  while  as  respects 
ourselves,  we  do  not  know  where  we  should 
look  for  a  less  healthy,  less  well  regulated, 
less  well  working,  and  less  satisfactory 
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body  of  jurisprudence,  than  in  those  very 
States  of  our  Union  referred  to,  where  the 
disease  has  widely  spread. 

However,  this  is  not  a  matter  upon 
wluch  we  shall  dilate.  Some  States,  as 
New  York,  it  is  said,  like  the  code.  Some 
journals,  like  the  generally  excellent 
Albany  Law  Journal,  see  no  wisdom  out  of 
of  it.  Mr.  Parsons  is  content,  we  suppose, 
that  if  they  like  it  they  may  enjoy  it.  All  he 
asks  is,  that  it  be  not  inflicted  upon  us. 
He  is  addressing  himself  to  young  gentle¬ 
men  preparing  themselves  for  the  most 
part,  for  the  bar  of  Pennsylvania. 

Assuming  therefore,  that  a  code  is  a 
great  evil,  he  goes  on  to  tell  his  class,  that 
if  we  wish  to  avoid  having  one  put  upon 
us,  we  must,  in  the  following  of  judicial 
precedents  be  governed  by  the  true  rules 
of  science,  applicable  to  the  subject,  the 
science  of  precedents  ;  and  his  position  is 
that  of  these  late  days,  we  have  such  num¬ 
bers  of  tribunals,  not  composed  by  any 
means  of  first  rate  men  :  the  reporters 

'  A 

send  out  upon  us  such  infinite  numbers  of 
cases  which  establish  no  principle  and 
properly  considered  are  nothing  but  illus¬ 
trations  of  principle,  and  frequently  noth¬ 
ing  but  illustrations  falsely  made,  that,  by 
going  on  as  we  are  going  on,  and  regard¬ 
ing  these  as  precedents,  and  by  slavishly 
adhering  to  them  when  wrong,  or  rather 
by  attempting  simply  to  distinguish  from 
them  cases  which  really  reverse  them, 
while  we  profess  to  respect  them,  we  are 
getting  the  whole  subject  of  the  Science  of 
Judicial  Precedents  into  a  condition  of 
confusion,  inconsistency,  and  as  we  may 
even  say,  of  absurdity,  that  leaves,  to  the 
common  apprehension,  no  refuge  but  a 
code. 

Thus  he  says  (p.  20)  : 

“  The  complexity,  the  over  refinement, 
the  subtlety,  the  artificial  ness  of  the  law, 
necessitate  distinctions ,  if  not  without  a 
difference,  at  least  ivithout  the  healthy  so¬ 
lidity  of  common  sensei' 

Now  is  not  this  the  constant  position  of 
the  advocates  of  a  code  ?  What,  therefore, 
have  they  to  say  against  what  Mr.  Parsons, 
and  all  who  think  like  him  here  declare? 


So,  after  paying  a  just  tribute  to  the 
genius  of  Austin,  he  says  : 

“  The  motive  which  controlled  him  it  is 
apparent  was  to  escape  from  the  chaos  of 
precedents,  and  a  code  it  cannot  be  doubted 
was  less  his  choice  than  his  only  refuge.” 

Mr.  Parsons,  and  the  most  able  of  the 
advocates  of  a  code,  Mr.  Field  himself  for 
example,  agree  as  to  the  very  unsatisfac¬ 
tory  condition  of  judicial  science  as  exhibi¬ 
ted  in  deductions  from  judicial  precedents. 
The  difference  between  them  is  that  Mr. 
Field  and  his  able  and  excellent  advocate 
the  Albany  Law  Journal,  consider  it  an 
absolutely  hopeless  thing  to  do  any  better 
than  we  are  now  doing  through  the  courts, 
and  seek  for  refuge  in  the  Legislature. 
Mr.  Parsons  says  :  “Not  at  all!  The  evil 
that  we  both  lament  comes  from  a  disre¬ 
gard  of  die  science  oi  judicial  precedents; 
from  case  hunting  ;  from  an  abuse  of  the 
principle  of  citation  ;  from  false  appli¬ 
cations  of  admitted  principles.  Return  to 
true  principles  of  the  very  science  itself 
and  you  will  effect  a  perfect  cure.”  Pro¬ 
fessor  Parsons  is  a  Union  man.  He  says: 
“  Assert  the  true  principles  of  the  consti¬ 
tution  and  seek  relief  witlun  it.”  Mr. 
Field  and  his  friends — the  Albany  Law 
Journal  at  their  head — 20  for  “  Immediate 
Secession,”  or  rather  they  have  seceded, 
and  are  now  carrying  on  rebellion.  There 
is  just  the  difference  between  the  gentle¬ 
men  :  there  is  no  other. 

Now  we  agree  absolutely  to  the  truth  of 
what  Professor  Parsons  says.  It  is  due 
to  him  however  to  say,  that  he  does  not 
exfoliate  his  positions  and  ideas.  He  is 
not  writing  a  completed  treatise  upon  what 
he  touches  on.  The  key  note  to  the 
whole  of  that  which  has  misled  the  few 
who  misunderstand  him  is  found  in  his 
note  to*  his  class  acceding  to  their  request 
for  publication  : 

“  If  the  hint  thrown  out  in  this  lecture 
should  direct  attention  to  scientific  juris¬ 
prudence,  and  provoke  discussion  as  to 
the  true  method  of  legal  evolution,  it  will 
have  fulfilled  its  scope.” 

Professor  Parsons  as  we  have  intimated 
is  full  of  certain  leading  ideas.  He  sends 
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them  out  in  single  strokes.  He  does  not 
qualify  them,  nor  state  the  limitations  on 
them,  nor  over-lay  with  exceptions.  Hence 
those  who  do  not  read  what  we  havequoted 
from  his  note,  and  who  are  enamored  of  a 
code,  see  grand  avenues  that  turn  out  cut 
de  sacs  ;  and  think  that  the  professor  has 
planted  ladders  that  lead  them  nowhere. 
Great  is  their  mistake  ! 

To  explain  more  fully  our  ideas  of  Profes¬ 
sor  Parsons,  excellent  purpose.  We  have 
in  the  law,  certain,  but  not  a  few  great 
cases  ;  cases  which  we  know  by  the  name 
of  Leading  Cases.  They  prevail  in  every 
department.  Smith  gives  us  English  Lead¬ 
ing  Cases  at  common  law,  White  and 
Tudor  the  same  class  of  cases  in  equity, 
Hare  and  Wallace  have  collected  Amer¬ 
ican  Leading  Cases,  Hurd  and  JBennet 
give  us  Leading  Cases  in  criminal  law. 
We  have,  too,  Leading'Cases  in  pleading, 
mercantile  law,  and  we  know  not  in  how 
many  other  branches  of  jurisprudence 
Ard  the.ro  .•"-•'V  numbers  ^  .  ch 

-nn  •  -  or 

which  remain  uncollecte  h  form* 
sub  ’  '  in  i > L  :  -  od  ; 1 1  i:  St- 

this  Onion,  and  in  every  court.,'  federal  or 
S' :  v  the  ■  cciusand  exponents  of 

great  principles — undenied  and  undisputed 
— of  morality  and  jurisprudence. 

But  we  have  besides — and  in  this  country 
especially,  —  infinite  other  cases.  'I  he 
courts  have  for  many  years  been  sending 
them  out  the  whole  time  ;  they  are  now 
sending  them  out  faster  than  ever.  Pro¬ 
fessor  Parsons  says  with  absolute  truth  : 

The  American  bar,  scattered  over  the 
territory  of  a  State  or  of  the  Onion  has 
no  coherence,  much  less  any  corporate 
action.  The  judiciary  so  far  from  being 
its  creature,  is  created  by  political  or 
popular  agencies,  which  are  foreign  to  the 
bar.  The  bench,  though  it  contains  in  its 
ranks  lawyers  who  represent  the  culmina¬ 
tion  (that  is  to  say,  the  best  ability)  of  the 
profession,  is  not  made  up  in  the  aggregate 
of  the  great  minds  which  lead  the  bar.” 

Hoes  any  man  doubt  this  ?  Will  any 
man  assert  that  in  any  State  of  the  Union 
or  at  Washington  itself,  the  bench  in  its 
aggregate  is  made  up  of  first  rate  men  ;  or 


of  anything  like  first  rate  men  ?  Is  it  not 
notorious  that  on  every  bench  throughout 
the  country  there  are  men  who  have 
worked  themselves  through  the  slime  and 
sewers  of  party  to  positions  which  they  do 
nothing  but  disgrace?  And  do  we  not, 
everywhere,  account  ourselves  happy  if 
there  be  salt  enough  in  the  judicial  mass 
which  has  not  lost  its  savor  to  give  even 
a  relish  of  salvation  to  the  worthless  part 
which  undeniably  has  ?  Certainly  we  do. 
And  we  fear  that  our  peril  from  all  which 
we  speak  of — great  as  it  may  now  be — 
grows  daily  greater  and  greater. 

What  then  Professor  Parsons  says  is, 
that  from  benches  thus  composed  we  must 
and  will  have  a  vast  amount  of  sound  law 
falsely  applied.  Does  any  one  doubt  that? 
And  what  Professor  Parsons  would  aim  at 
is  to  induce  courts  and  bar,  instead  of 
continually  referring  new  cases  to  this  in- 
■>  or  sort  of  precedent,  and  of  vainly 
str.  ng  i  many  cases  to  reconcile  the 
new  ca^es  -  k  them ,  to  go  at  once  to 
the  principle  law  as  settled  in  the 
hrper,  tie,  '  more  authorita¬ 
tive  and  in.-  .a;  ecedents,  to 

• 

which  we  have  also  aa  v.-  *  d  to  cor¬ 

relate  subordinate  tm  a- s  to  them.  He  is 
firing  his  shot  into  “  the  advocates  of  case 
law,’"  mere  case  law;  at  the  men  “who 
make  technical  rules  give  effect  to  merits 
a  thing  which  he  says  and  says  truly  “  is 
accomplished  too  olten  by  forcing  the 
law  by  giving  the  cases  cited  as  author¬ 
ities  “  a  new  twist  never  dreamt  of  before  ;  ” 
or  treating  “  the  decisions  of  courts  as  a 
dissolving  view  to  obtain  a  judge’s  end  and 
to  make  the  law  speak  justice.”  The  es¬ 
sence  of  Professor  »  arsons’  Views  is  not 
expressed  in  any  such  absurdity  as  taking 
away  the  authority  of  precedent  and  leav¬ 
ing  the  bar  to  a  free  fight.  What  he 
means  is  :  “  Don’t  mistake  false  lights  for 

true  ones  .  .  Don’t  see  a  principle  in  that 
which  is  the  mis-application  of  a  principle. 
Think,  as  well  as  hunt  up  cases  in  in¬ 
ferior  courts,  or  decided  by  judges  who 
are  the  laughing  stock  of  the  land.  If 
you  do  not  think ,  if  you  do  not  “  rise  to 
the  level  of  generic  thought,”  if,  instead, 
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you  are  going  about  with  a  watch-light 
hunting  up  unimportant  cases  in  every 
dusty  nook  and  corner,  you  employ  a  “  dia¬ 
lect  and  not  a  vernacular  tongue  of  reason¬ 
ing.”  The  learned  professor  explains  him¬ 
self  in  a  sentence  every  word  of  which  is 
golden : 

“  There  are  but  two  or  three  master-minds 
in  a  generation.  In  science  these  rare 
spirits  not  only  acquire  the  ascendency 
which  their  genius  warrants,  but  they  are 
welcomed  by  the  plaudits  of  their  fellows 
and  are  enthroned  on  the  seat  of  empire. 
England  made  a  near  approach  to  this 
ideal  in  its  House  of  Lords.  The  two  or 
three  profound  and  original  minds  of  the 
period,  ‘  all  England’s*  chosen  few,  sat  in 
council  and  heard  on  appeal  the  isolated 
cases  which  the  intermediate  courts  found 
themselves  unable  to  put  upon  the  ulti¬ 
mate  basis  of  reason.  Next  to  the  mental 
prowess  and  attainments  of  such  men  as 
Lord  Wensleydale,  Lord  Westbury  and 
Lord  St.  Leonards,  was  the  deliberation 
which  characterized  their  proceedings. 
N  o  haste  precipitated  theLr  action.  Ta  e 
is  an  element  whicln  gives  maturity  to 
thought  as  well  as,  ripeness  to  fruit.  The 
mind  must  broo,d  over  and  become  satu¬ 
rated  with  an  ndea  before  it  can  make  it  a 
part  of  itself,  and  stamp  it  with  its  own 
creative  inrpress.  The  process  of  reflec¬ 
tion,  alas.,  was  not  appreciated  by  the 
public.  A  popular  hue  and  cry  was 
raised  aigainst  the  tribunal,  which  con¬ 
tributed  more  that  any  one  thing  to  redeem 
the  common  law.  It  did  not  sit  day  in  and 
day  out,  nor  grind  out  a  maximum  of  de¬ 
cisions  per  diem.  The  quality  of  the 
mental  workmanship  was  no  answer  to  the 
clamor.” 

Professor  Parsons  reverences  precedent. 
He  is  a  conservative  of  the  conservatives 
as  this  extract  shows.  But  he  does  not  re¬ 
gard  every  decision  as  precedent.  He  does 
not  think  every  judge  a  Marshall  or  a 
Mansfield;  nor  every  chancellor  a  Hard- 
wicke  or  an  Eldou.  Hear  him  out : 

“  The  demand  ol  1  he  present  day  is  quan¬ 
tity,  which  can  diffuse  itself  broadcast 
over  the  country  and  reach  every  indi¬ 


vidual.  The  popular  will  has  carried  its 
point  in  America.  The  Supreme  Courts  of 
the  main  States  at  least  sit  as  long  as  is 
Compatible  with  human  endurance  and  with 
human  life.  The  judges  dispatch  an 
average  of  several  cases  a  day  during  the 
working  months  of  the  year.  The  intervals 
between  sittings  are  employed  in  writing 
opinions  The  volume  of  composition  in¬ 
dependent  of  its  texture  must  equal  the 
amount  produced  by  the  editor  of  a  daily 
newspaper,  or  of  a  clergyman  in  a  city 
parish.  With  never  ending  toil,  a  lawyer, 
though  an  encyclopedia ■  of  reference ,  with 
a  preternatural  activity  of  mind  and  a 
knack  of  putting  his  thoughts  on  paper, 
scarcely  gets  through  his  allotted  share  of 
the  task.  He  never  does  his  work  to  his 
own  satisfaction.  ‘A  judge  has  no  time, 
in  the  pressure  upon  him,  to  enter  with 
profound  research  into  study  of  the  princi¬ 
ples  involved  in  a  case.’  ” 

Who  can  deny  any  one  word  of  all  this  ? 

Who  all,'  So  '’  \v4nr  j 

TLt  is  to  a  slavish,  technical,  literal  ad¬ 
duce  to  the  opinions  and  to  the  dicta 
given  in  the  latter  sort  of  decisions,  instead 
of  an  intelligent  subordination  or  co-rela¬ 
tion,  as  we  have  called  it,  of  the  facts  of 
new  cases  to  the  principles  established  in 
the  former  sort,  that  Professor  Parsons  ob¬ 
jects  in  the  bar  as  being  a  violation  of  true 
science  ;  “the  mental  frailty”  as  he  says 
“  which  ensnares  them  in  words  ”  and  pre¬ 
vents  them  from  rising  otherwise  than 
seldom  “to  the  greatness  which  ranks 
them  in  equality  with  the  leading  thinkers 
of  the  world.”  Surely  if  law  is  a  science, 
— as  even  the  advocates  of  a  code  admit  it 
to  be — all  this  is  true. 

The  names  of  few  judges  stand  higher 
everywhere  throughout  this  country  than 
that  of  William  Tilghman,  longthe  honored 


Lhief  Justice  of  Pennsylvania.  What  says 
Horace  Binney  of  him. 

“Those  who  study  his  opinions,  while 
they  may  remark  that  he  was  unusually 
sparing  of  references  to  authority,  will  find 
that  it  was  the  result  of  selection  and  not 
of  penury.  He  was  not,  however,  what  is 
sometimes  called  a  great  case-lawyer 
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His  memory  did  not  appear  to  be  tenacious 
of  insulated  decisions;  nor  is  it  usual  for 
men  of  philosophical  minds,  who  arrange 
the  learning  of  their  profession  by  the  aid 
of  general  principles,  to  be  distinguished 
by  their  recollection  of  particular  facts. 
With  the  leading  cases  under  every  head, 
those  which  may  be  called  the  lighthouses 
of  the  law,  he  was  familar,  and  knew  their 
bearings  upon  every  passage  into  this 
deeply  indented  territory ;  but  for  the 
minor  points,  the  soundings  that  are 
marked  so  profusely  upon  modern  charts 
of  the  law,  he  trusted  too  much  to  the 
length  and  employment  of  his  own  line,  to 
oppress  his  memory  with  them.  It  was 
not  his  practice  to  bring  into  his  judg¬ 
ments  an  historical  account  of  the  legal 
doctrine  on  which  they  turned,  nor  to  illus¬ 
trate  them  by  frequent  reference  to  other 
codes,  to  which,  nevertheless,  he  was  per¬ 
fectly  competent  by  the  variety  as  well  as 
by  the  extpnt  of  his  studies.  His  prefer- 


Wg'VaihelV. <rVAb’»  %’$'■ .  ijnce  he 


was  about  to  pronoune  as  a  logical  eon* 
sequence  from  some  proposition  of  la  7  I 

which  he  had  previously  stated  and  settled 
with  great -brevity.  No  judge  was  ever 
more  free  both  in  mind  and  style  from 
everything  like  technicality.  He  never 
assigned  a  technical  reason  for  anything  if 
another  were  at  his  command,  or  if  not 
without  sustaining  the  artificial  reason  by 
an  explanation  of  its  grounds.  At  the 
same  time,  his  knowledge  embraced  all  the 
refinements  of  the  law,  and  he  took  an  ob¬ 
vious  satisfaction  in  showing  their  connec¬ 
tion  with  substantial  justice.” 

It  is  to  make  lawyers  and  judges  of  this 
stamp,  and  to  prevent  lawyers  and  judges 
of  the  miseiable  stamp,  of  whom  we  have 
too  many  everywhere,  who  fill  their  briefs 
and  their  opinions  with  references  that 
weigh  down  every  particle  of  reason  ifi 
them  and  are  worth  nothing  when  ex¬ 
amined, — that  Professor  Parsons  in  his 
training  of  young  men  rightly  directs  his 
labors.  Does  the  learned  professor  in 
the  University  of  Pennsylvania  say  any¬ 
thing  more  than  did  Chancellor  Kent,  A. 
D.  1826,  when  there  was  a  thousand  fold 


less  ground  for  the  observation  than  now. 
What  said  the  chancellor?  After  a  fine 
essay  on  the  value  of  precedents  in  general, 
he  observes  : 

“  But  I  wish  not  to  be  understood  to 
press  too  strongly  the  doctrine  of  stare 
decisis,  when  I  recollect  that  there  are 
more  than  one  thousand  cases  to  be 
pointed  out  in  the  English  and  American 
books  of  reports  that  have  been  overruled, 
doubted,  or  limited  in  their  application. 
It  is  probable  that  the  records  of  many  of 
the  courts  in  this  country  are  replete  with 
hasty  and  crude  decisions,  and  such  cases 
ought  to  be  examined  ivithout  fear,  and 
revised  without  reluctance,  rather  than  to 
have  the  character  of  our  law  impaired, 
and  the  beauty  and  harmony  of  the  system 
destroyed  by  the  perpetuity  of  error” 

Is  not  this  Professor  Parsons’  exact 
idea  ? 

Nay,  wherein  does  he  go  beyond  what 
Lord  Chief  Justice  Hobart  declared  in 
sf__  .  <he  English  law,  in 

AJj  1  3.  or  tn  Vmh  vs.  f‘ Precedents 

tant  habent  de  (tfi  1  j  de  rstCia.” 

Indeed,  anj  read  vi II  ■  at  the 

trouble  to  look  at  he  preface  to  the 
seventh  or  any  subsequen . t  American  edi¬ 
tion  of  Smith’s  Leading  .  Oases,  written 
by  either  Judge  Hare  or  M  r.  Wallace — 
the  latter  we  assume — wil!  set  very  much 
the  same  line  of  argument  as  Lo  the  mere 
matter  of  science  in  precedent  .though  with 
less  rhetorical  embellishment-  as  that  pre¬ 
sented  by  Professor  Parsons.  1 .  e  n  ain  ob¬ 
ject  of  the  publication  of  Smith’s  Lea, ding 
Cases,  the  Leading  Cases  in  Equity  a  of 
the  American  Leading  Cases,  is  t  .  v  de¬ 
clared  to  be  to  make  the  bar  retur  i  to 
the  true  principle  of  precedents,  whicc  by 
an  excess  of  respect  to  cases,  the  m  re 
illustration  of  them  has  been  insensibly 
corrupted  and  almost  forgotten.”  TLdt 
preface,  in  print  these  ten  years,  created, 
we  believe,  no  alarm. 

Another  thing  adverted  to,  and  we  think 
justly  by  Professor  Parsons,  as  doing  in¬ 
jury  to  the  science  of  judicial  precedents, 
is  the  way  in  which  courts  often  attempt 
to  reconcile  a  decision  which  they  may  be 


now  making  with  a  preceding  one,  with 
which  it  is  in  truth  utterly  irreconcilable, 
and  which  it  does  in  reality  overrule. 
Every  series  of  reports  throughout  the 
land  is  full  of  such  cases.  The  case  of 
Wilsou  v.  City  Bank  (17  Wallace,  473), 
in  substance  and  effect  overruling  Bu¬ 
chanan  v.  Smith  (16  Id.  277),  bu*t  profess¬ 
ing  to  respect  it,  and  to  distinguish  itself 
from  it,  is  a  recent  example  in  a  very 
high  court,  familiar  to  all,  on  which  ac¬ 
count  alone  we  refer  to  it. 

Now,  when,  instead  in  such  a  case  of 
overruling  the  wrong  decision,  a  court, 
from  a  desire  to  keep  up  the  idea  of  rever¬ 
ence  to  precedent,  would  give  the  bar  to 
understand  that  the  cases  are  both  equally 
right — accordant  in  principle  and  distin¬ 
guishable  only  in  instance — and  goes 
perhaps  into  a  long,  able  and  ingenious 
argument  to  show  this,  may  not  Profes¬ 
sor  Parsons  well  say,  that :  “  when  words 
cease  to  be  the  integument  of  thought” — 
meaning  thereby  w*hen  they  do  not  ex¬ 
press  what  is  thought,  but  express  what 
is  not  thought — “they  become  a  senseless 
jargon?”  We  think  that  he  may.  He  re¬ 
marks,  and  as  we  think  with  perfect  truth  : 
“  The  argumentation  which  is  kept  up,  on 
the  delusive  theory  that  the  law  is  gradu¬ 
ally  developing  itself  into  a  science,  in 
spite  of  the  inherent  vice  of  the  process, 
— a  vice  which  dooms  the  lawyer  to  stand 
back  from  the  portals  of  science — produces 
in  the  end  a  perversion  of  the  reason. 
Consider  the  situation.  A  precedent  is 
established,  which  turns  out  upon  investi¬ 
gation  to  be  founded  upon  a  mistake  of 
judgment.  It  is  not  the  office  of  a  judge  to 
expose  to  error  and  unsettle  the  law  ;  his 


duty*  is  to  hide  the  fault  from  detection 
and  to  argue  from  it  as  if  it  were  truth. 
He  often  follows  it  under  protest.  The 
true  basis  of  resoning  is  lost  sight  of.  It 
is  not  a  rule  to  explain  a  congeries  of 
blunders.  It  is  a  principle  which  satisfies 
the  reason.  No  science  can  exist  if  it  Ad¬ 
mits  any  tenet  that  does  not  represent  the 
product  of  the  best  thought  in  the  ranks 

of  its  adherents.  It  mav  not  be  the 
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final  analysis,  and  the  moment  it  ceases 
to  be  the  generalization  which  covers  and 
explains  the  facts,  it  will  be  demolished 
by  criticism  and  go  by  the  board.  There 
is  no  second-rate  reason  on  which  science 
can  be  built.  The  moment  thought  oan 
detect  a  flaw  in  the  reasoning,  it  ceases  to 
command  the  mind’s  assent,  and  is  no 
longer  reason. 

Now  who  denies  or  can  deny  one  word 
of  all  this : 

In  conclusion  of  our  long  editorial,  we 
beg  to  express  our  thanks  to  Professor 
Parsons  for  a  thoughtful  and  able  essay  ; 
an  essay  “  medicinable,”  Lord  Bacon 
would  say,  “to  the  times.” 

We  should  have  been  glad  had  the 
learned  author  explained  in  what  way, 
— specifically — by  what  details  of  method, 
we  mean,  in  the  present  highly  artificial 
state  of  society,  we  are  practically  to 
give  effect  to  his  excellent  ideas.  That, 
however,  he  may,  perhaps,  reserve  for  a 
future  essay.  At  present,  as  he  says,  he 
“  throws  out  a  hint  ”  to  “  provoke  discus¬ 
sion  ”  on  the  topic,  and  so  to  get  the  best 
ideas  of  the  bar. 

*  Professor  Parsons  means  of  course  his  duty  as 
settled  by  the  vicious  theory,  idea  or  practice  to 
which  we  have  referred. 
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